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> farmer in Towa fnamed Briney had a farmhouse in which he stored old
furniture and odds and ends, including some antiques of undisclosed value.
After several thefts, Briney rigged a spring gun in the farmbouse.! At his
wile’s suggestion, he pointed the gun so that it would kit an intruder
in the legs—not, as Briney had initially planned, in the stomach. A man
named Katko, who had previously stolen goods from the place, broke in,
triggered the spring gun, and was badly wounded in the leg. He was initially
charged with burglary but later permitted to plead guilty to petty larceny,
fined $50, and given a suspended jail sentence. He brought a civil suit against
the Brineys, charging that his wounding was a battery, and won a jury award
of $20,000 in compensatory and $10,000 in punitive damages. The verdict
occasioned a public outcry, and proposed legislation (modeled on a recent
Nebraska law) that would explicitly have authorized the use of deadly force
in defense of property® was narrowly defeated in the state legislature.3 At
this writing the case is awaiting decision in the Supreme Court of Towa on
defendants’ appeal * :

*The author wishes to acknowledge the research assistance of Nancy Goldberg, of
the Class of 1971 at the University of Chicage Law Scheol, and of Richard Fielding, of
the Chass of 1973,

1A gun (usually a shotgun) rigged to fire when a string or other friggering device
is tripped by an intruder.

2Towa General Assembly, House File 1106 (Jan. 26, 1970}, 1302 (¥Feb. 23, 1970).
Senate File 1147 {Jan. 29, 1970). The Nebraska statute is Neb. Sess. Laws, 1969, ch.
233, Self Defense Act.

#See Ross, The Thief Who Was Awarded $30,000, Parade Magazine, Dec. 14, 1970,
at 7,

*+The case was decided shortly after this article went to press. The court affirmed the
judgment for the plainti, one judge dissenting. Katko v. Briney, No. 162-54169 (Sup.
Ct. of Jowa, Feb. 1971), The court’s cpinion illustrates the analytical confusion that,
as we shail see, is typical of the area, The opinion contains broad language (drawn from
authorities discussed in part I of this article) to the effect that killing or wounding in
‘defense of preperty is never privileged to prevent “a felony of violence,” without, how
ever, explaining what that expression means and, in particular, without mentioning the
cases in which killing to prevent a burglary has heen held to be privileged (see, for
example, note 10 and accompanying text, infra}. The most satisfactory ground of the
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Spring guns were something of a cause célebre in early nineteenth century
England,® but since that time the reported cases have been few. Cases invelv-
ing the use of deadly force to defend property in person have been few too,
in part because self-defense is so often an issue when the defendant is present.
Perhaps the Iowa case, when viewed against a background of mounting public
concern over crime, signifies a resurgence of the problem.® What makes the
deadly-force issue worth discussing, however, is not its fopicality but its
theoretical interest, which I believe to be considerable, Involving asg it does
a conflict between the preservation of life and the protection of property
interests, the privilege (if there is a privilege) to use deadly force to protect
property cannot fail to raise fundamental issues of legal policy. It also pre-
sents interesting questions concerning the allocation of Jaw enforcement
authority between the public and private sectors. The approach of conven-
tional legal scholarship has been unsatisfactory, and here is another source of
interest, since this failure illuminates characteristic deficiencies of such scholar-
ship, especially as it is embodied in the American Law Institute’s Restate-
ments, I am led to explore an alternative approach, an economic approach,
whoge utility in helping to answer questions of legal policy and to interpret
opaque and apparently conflicting judicial decisions is a major theme of this
paper. As we shall see, an economic approach is useful even though it is not
usually thought of as an especially apt tool for resolving such basic value
questions as life versus property. Finally, although our privilege may seem far
{rom the mainstream of contemporary concern with tort law, we shall see that

decision is that Briney posted no warning that the farmhouse was defended by dangerous
means and that from this and other evidence the jury could infer that he intended nof
to deter further thefts but to inflict serious injury. But of this more later.

8 The Parliamentary debates preceding enactment of 7 & 8 George IV, c. 18, §§ 1, 4
(1827), which prohibited the setting of spring guns save In a residence between sunset
and sunzise, give some glimpse of the early controversy, Spring guns were used primarily
by landowners against poachers; this use was defended as being a much cheaper way
to defend game than by armed gameckeepers, especially since, before the introduction of
spring guns, poachers had apparently taken to traveling in armed bands. Spring guns
were also used by what we today call truck farmers in the United States but are termed
market gardeners in England. These were located on the outskirts of London, and
argued that efficient police protection in central London had driven thieves to the
outskirts, where police protection was inadequate. Hestility to the Game Laws and
concern with accidents were repeatedly cited as factors warraniing strict prohibition.
Efforts to carve out an exception for the market gardeners were defeated. See Hansard's
Parliamentary Debates, ns, vol. 12 pp. 641-42, §22-25, 937-42, 1014-20 (1825); wval.
13, pp. 1254-68 (1825); vol. 15, p. 719 (1826); vol. 17, pp. 19-34, 106-07, 235-39, 266-68,
733-43, 895-901 (1827). It is interesting to confrast the legislative solution (broad
prohibition) with the rather different judicial solution {(see text accompanying note 31,
infra)—a peint to which we return later.

8 As straws in the wind, see Ex-Green Beret Rigs Burglar Booby Trap, New York
Times, Nov. 1, 1970, at 74; Son Shot by Father's Booby Trap, Chicage Tribune, Dec.
24, 1970, sec. 3, at IC.
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it is in fact paradigmatic of a wide spectrum of tort questions and ilfuminates
the central policies of that law.

I

There are not many judicial opinions dealing with the privilege to wse
deadly force and none contains an illuminating discussion of the subject.
The one substantial journal piece” may be considered merged with the
Restatement of Torts: the coauthor of the article (Francis Bohlen) was the
Reporter for the Restatement and the relevant passages in the Restatement
track the article closely. The level of analysis has otherwise been very low.
The Harper and James treatise states:

It is uniformiy held that the possessor of land or goods cannot use force
reasonably calculated to cause death or serious bodily harm for the purpose of
defending his bare dignitary interests in the property and seldom to prevent the
loss or destruction thereof. It is only when the intrusion is of such a character
that it threatens the life or imb of the possessor that he may employ force likely
to wound or kil the intruder.®

If the “seldom” qualification is intended seriously—which cannot be deter-
mined, since there is no supporting citation, explanation, or even further
mention of the point—then the sentence that follows is wrong. An intrusion
may threaten the destruction of property without endangering anyone’s life
or limh, The authors go on to say that mechanical devices (such as spring
guns) are privileged to protect property only “against an invasion which
threatens death or serious bodily harm to the occupants of the premises,™
but the first case they cite in support of the point holds that the killing of a
burglar of an unoccupied warehouse by means of a spring gun is privileged,
despite the fact that such a burglary does not endanger anyone.l®

A number of sections of the Restatement of Torts {promulgated in 1934)
bear on our subject.’? Section 77 recognizes a privilege to defend a property
interest by means not likely to cause death or serious bodily harm; thus a

7 Francis H. Boblen & John' J. Burns, The Privilege To Protect Property by Dangerous
Barriers and Mechanical Devices, 35 Vale 1.J. 525 (1926).

81 Fowler V. Harper & Fleming James, Jr,, The Law of Torts 250 (1956).

91d, at 253.

10 Scheurman v. Scharfenberg, 163 Ala. 337, 50 So. 335 (1909). The other American
treatise, William Prosser, The Law of Torts (3d ed. 1964), at 116-18, discusses the
privilege in approximately the same terms as the Restatement—and suffers from the
same shortcomings (see discussion in text, fnfra).

11 See Restatement of Torts, §§ 77, 79, 84, 85 (American Law Institute 1934}, For a
critical and informative discussion of the ALI's restatement project see 2 Henry M.
Hart, Jr, & Albert H. Sacks, The Legal Process: Basic Problems in the Making and
Application of Law 787-71 (tent. ed,, mimeo., 1958).
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landowner who shoves a trespasser off his land without hurting him is not
liabie for a hattery. There are certain qualifications—in some cases, for ex-
ample, notice is required prior to the application of force—but we can ignore
them. No reason for the privilege is given, but perhaps none is needed. Section
77 accords with the decisions on the question and raises no special difficulties.

Section 79 states that there is a privilege to use deadly force in defense of
property when necessary to protect the occupant of the property from death
or serious hodily harm. The draftsmen note that this privilege is largely
redundant in view of the privileges of self-defense and of prevention of serious
crimes dealt with elsewhere in the Restatement.*? No reasons are suggested
why no broader privilege should be recognized.

Section 84 states that there is a privilege to use nondeadly mechanical de-
vices (such as barbed wire) to protect property. One of the comments on the
section, after setting forth some sensible qualifications on the use of such
devices, states that the privilege is not forfeited merely because “the device
is one which is likely to do more harm than the possessor of land would be
privileged to inflict if he were present at the time of the particular intrusion”;
the risk of injury, in the draftsmen’s view, may be offset by the impracticabil-
ity (cost) of protecting the property other than by an undiscriminating
device.*®

Section 835 recognizes a privilege to inflict death or serious injury by a spring
gun or other mechanical device intended or likely to cause such harm when
the user, had he been present, would have been privileged to prevent or ter-
minate the intrusion by the intentional infliction of such harm.** Why did the
draftsmen depart from the formula of section 79, which recognizes a privilege
to use deadly force when the occupant’s safety is threatened and implicitly
not otherwise? Could the privilege be broader when deadly force is employed
by means of a mechanical device than when it is employed in person? One
might argue by analogy to nondeadly mechanical devices that the privilege
could indeed be broader, but this line of argument is cut short by the drafts-
men’s comment: “A possessor of land cannot do indirectly and by a mechani-
cal device that which, were he present, he could not do immediately and in
person’1—just what section 84 permits.

12 Restatement of Torts, § 79, comment c.

12 Id. § 84, comment &, ‘

14 The same test is applied (without explanation) several hundred sections later to
dangerous watchdogs. See § 156. I have found no cases. involving watchdogs so large
and vicious as to be likely to kill, or that did kili, an intruder, Intruders are however
bitten frequently, and the gemeral rule is that recovery is barred If the intruder had
adequate notice of the presence of the watchdog. See, e.g, Hood v. Waldrum, 434 S.W.
2d 94 (Tenn, App, 1968) ; Weber v. Bob & Jim, Inc, 298 N.¥.5.2d 854 (Sup. Ct. 1969);
Dykes v. Alexander, 411 SW. 2d 47 (Ky. App. 1967); Mass. Gen, Laws Ann, c 140,
§ 155 (1968); Annot, 66 ALR. 2d 916, 962-64 (1959}. -

15 Restatement of Torts, § 85, comment a.
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What, then, is the scope of the privilege? It is not given directly by section
85 and its accompanying comments. Instead we are told that the test is
whether the user of the spring gun or other device would, if present, have been

_privileged to inflict death or serious bodily harm under sections of the Restaze-

ment dealing with the privilege to use deadly force to prevent certain crimes;*®
no reason is given why this is an appropriate test. The principal section fo
which we are referred is section 143(2), which provides that the use of deadly
force is privileged when necessary to prevent a felony “of a type threatening
death or serious bodily harm or involving the breaking and entry of a dwelling
place.”1” We are told in the comment that this privilege is limited to felonies
as to which the use of deadly force to effect an arrest is privileged under
section 131 of the Restfatement, and we are referred to the comment on that
section. In fine print the American Law Institute disclaims any opinion on
whether deadly force may be used to prevent breaking and entering a building
(not a dwelling place) “in which property of substantial value is stored if
such breaking and entering is by statute made a burglary or tantamount
thereto, 18

We go to section 131 and find that deadly force may be used where neces-
sary to effect an arrest in a class of felonies identical to that in section 143(2),
and we are told that, while the privilege is limited to felonies of a sort that
normally cause death or serious injury or create a serious danger of such con-
sequences, it is immaterial whether in the particular case the felon’s conduct
created any such danger.

Another section of the Restatement, section 87(2), authorizes the use of
deadly force to prevent wrongful dispossession from the user’s dwelling place,
even if the dispossession involves no danger of physical harm. No reason for
this privilege is offered, and there is no attempt to reconcile it with the nar-
rower privilege for killing in defense of other property interests,

If we stand back now and consider the pattern created by the various sec-
tions and comments, we see that (a) there is no privilege to use deadly force
in defense of property as such, but (b) there is a broad privilege to use such
force (i) to prevent certain crimes, among them burglary of a dwelling place,
whether or not the crime is a dangerous one in the circumstances of the case
{the dwelling might be unoccupied), and (ii} to avoid being wrongfully dis-
possessed from one’s home, whether or not there is any danger to the rightful
possessor. These rules do not fit together. If (a) is sound, no one should be
privileged to set a deadly spring gun in an unoccupied dwelling or a warehouse,
or to kill 2 landlord attempting to evict him. If any part of (b) is sound, it is
hard to see why somecne should be forbidden to set a deadly spring gun where

16 14, § 85, comment b.

17 Apparently it is immaterial whether the person using the force is a police officer
or a private individual, See § 143(1) and comment c. on § 131 of the Restatement.

18 Restatement of Torts, § 143, First Caveat.
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it is the only practicable method of protecting valuable property, merely be-
cause the property is not located in a dwelling place.'?

Where two legal rules appear to be in conflict, one is ted naturally to inquire
into the reasons underlying the rules for possible clues to an accommodation.
The Restatement of Torts, however, offers no reasoned grounds for the rules
of law stated. Why should deadly force be permitted to prevent pure property
crimes such as burglary of an unoccupied dwelling place? The only clue is to
be found in the comments on section 131 where it is noted that an officer in
pursuit of a felon may not know whether a crime endangering life or safety
has been committed®-—an observation quite irrelevant to the propriety, say,
of setting a spring gun in one’s house before going on vacation. Why is there
no privilege to use deadly force in defense of property? Because:

The value of human life and Iimb, not only to the individual concerned but
also to society, so outweighs the interest of a possessor of land in excluding frem
it those whom he is not willing to admit thereto that a possessor of land has as
is stated in §79, no privilege to use force intended or Likely to cause death or
serious harm against another whom the possessor sees about to enter his premises
or meddle with his chattel, Tunless the intrusion endangers the occupants 2

The draftsmen have made the task of balancing life against property easy for
themselves by opposing the interest in human life to the interest in keeping
out mere trespassers and “meddlers.” Suppose an intruder is threatening to
remove or destroy property of great value. It is surely not correct to say that
society nmever permits the sacrifice of human lives on behalf of substantial
economic values. Automobile driving is an example of the many deadly activi-
ties that cannot be justified as saving more lives than they take. Nor can the
motoring example be distinguished from the spring-gun case on the ground
that ene who sets a spring gun intends to kill or wound. In hoth cases, a risk
of death is created that could be avoided by substituting other methods of
achieving one’s ends (walking instead of driving); in both cases the actor
normally hopes the risk will not materialize. One can argue that driving is
more valuable and spring guns more dangerous; but intentionality is neither
here nor there.

Tt is not only the Institute’s use of the term “intruder,” a synonym for
trespasser®® devoid of any connotation of stealing or destroying <mEme
property, but its avoidance throughout these sections of examples involving

19 The TInstitute, it will be recalled, takes no position on whether deadly force may
be used to prevent a burglary of 2 building not a dwelling, in which property of sub-
stantial value is kept.

20 See Restaterent of Torts, § 131, comment g,

21 jd, § 85, comment a.

22 fd. § 71, comment b.
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serious property losses,® that evinces a reluctance to face difficult choices
between human lives and other social values. The draftsmen could not have
thought that section 143(2) provided adequate protection for economic values
and hence that the sections on the privilege to use deadly force in defense of
property need deal only with self-help remedies against miner trespasses;
dwelling places are not the only site of valuable property. If that was the idea,
the earlier sections are very clumsily drafted.

Had someone pointed out the problems in their treatment of deadly force,
the draftsmen might have replied that their job was to state the law, not to
eliminate its inconsistencies. Such a reply, however, would both misrepresent
the expressed intentions of the American Law Institute®® and, worse, misap-
prehend the character of the common law. The common law is not merely what
judges have decided;? more importantly it is what they will decide and the
difference is crucial when the precedents are few and mostly old and there are
manifest inconsistencies in the courts’ approach to related questions within the
same general area. To predict how courts would react in future spring-gun
cases required a principle that-either reconciled the apparent inconsistencies or
gave a reasoned basis for preferring one set of holdings to another. The
Restatement of Torts offered no such principle.

The Restatement was amended in 1948 and a second Restatement was pro-
mulgated in 1963 and 1964. The 1948 amendments added a new anomaly to
the sections on the privilege to use deadly force in defense of property, while
the second Restafement removed one of the earlier anomalies.

It will be recalled that section 143(2) of the 1934 Restafement, in defining
the privilege to use deadly force to prevent certain crimes against property,
incorporated the same test as section 131 (privilege to use deadly force to
effect an arrest) and even referred the reader to the comments on that section.
At the time, there were no American decisions on whether the rule of the
Englisk common law permitting the use of deadly force when necessary to
apprehend a felon, regardless of the nature of the felony, was law in America;
but there were some dicta indicating judicial preference for a narrower rule,
which became section 131.26 After 1934, the question was presented to several
courts, which affirmed the common law rule, and bowing to this judicial au-
thority the American Law Institute in 1948 amended section 131 to conform
to that rule.®” Section 143(2) was not reexamined or changed, either in 1948
or at the time of the second Restatement, despite its intimate relation to the

238 See, e.g., #d. § 85, Mustration 1,

24 See 1 ALI Proceedings 14-15, 21 (1923).

28 We consider later whether the Restatement restated the judicial holdings accurately,
28 Sep ALI Commentaries on Torts, Restatement No, 3, 57-62 {1927).

27 See ALT Restatement of the Law—1948 Supplement 628, 631-32 (1949); ALJ,
Keeping the Restatement Up-to-Date—Torts, § 131 (1047).
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old section 131. The result—ifor which no explanation was offered-—was that
while a burglar eould lawiully be killed if necessary to prevent his flight, even
where the burglary was of an unoccupied store or warehouse and involved no
danger to anyone’s safety, the Institute (in the fine print under section 143
{2}) took no position on whether he could be killed if necessary to prevent
the burglary from occurring in the first place.

The draftsmen of the second Restalement eliminated the provision of section
87 that appeared to permit a tenant to kill a landlord who attempted wrong-
fully to evict him.?® One wonders why, if this privilege was considered ripe to
be discarded, the draftsmen were not also led to reezamine the privilege to use
deadly force to prevent the burglary of an unoccupied dwelling.

I

The failure of generations of distinguished scholars to give an adequate
account of the law on what is after all both an old and a narrow gquestion
reflects, I believe, limitations inherent in a certain type of legal scholarship
and in the attempt to restate the common law in code form, Limitations of
the first kind include a propensity to compartmentalize questions and then
consider each compartment in igolation from the others; a tendency to dissolve
hard questions in rhetoric (for example, about the transcendent value of human
life}; and, related to the last, a reluctance to look closely at the practical ob-
jects that a body of law is intended to achieve. Codification, as in the Restare-
ments, would hardly counteract these tendencies. Indeed, the preoccupation
with completeness, conciseness, and exact verbal expression natural to a codi-
fier would inevitably displace consideration of fundamental issues and obscure
the flexibility and practicality that characterize the common law method.

Perhaps these failures of scholarship stem ultimately from a tendency to
confuse what should be distinct levels of discourse. I expect that most judges,
before deciding a case, conceive it in highly practical terms. I do not mean by
this that they consider which party’s plight is more desperate, which more
engages their sympathies. I mean that they consider the probable impact of
alternative rulings on the practical concerns underlying the applicable legal
principles, Holmes must have had this thought in mind when he wrote:

The very considerations which the courts most rarely mention, and always with
an apology, are the secret root from which the law draws all the juices of life.
We mean, of course, considerations of what is expedient for the community
concerned.??

28 See Restatement {Second) of Torts, § 87 (American Law Institute 1965); Restate-
ment {Second) of Torts—Tentative Draft No. 1, § 87, Note to Institute {1947); 34 ALI
Proceedings 334-35 (1957).

26 0. W. Holmes, Common Carriers and the Common Law, I3 Am. L. Rev. 608, 630
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Why judges, having made a practical decision, so often embody it in the
pompous, stilted, conclusionary prose that the layman derides as legalistic is
something of a mystery. But what seems clear is that the task of legal scholar-
ship is to get behind the prose and back to the practical considerations that
motivated the decision. Vet scholars often seem mesmerized by the style
ﬁE‘EEoFmﬁ and concepts of the judicial opinion; they confuse their ?somom
with the judicial.

A possible way of avoiding this danger is to take an economic approath to
questions of legal interpretation.®® One who tries to explain cases in economic
terms may expose himself to many pitfalls, but they will not include the pit-
fall of attempting to analyze cases in the conceptual modes employed in the
opinions themselves. An economic approach is especially plausible with regard
to tort law, since the subject of economics is how society meets the conflicting
wants of its members and tort cases, as we shall see, are plainly concerned
with arbitrating such confiicting wanis.

The nature of an economic approach to our problem can be illustrated by
reference to an old English case, Bird v. Holbrook.?* The defendant owned a
valuable tulip garden located about a mile from his house, It was surrounded
by a wall 7-8 feet high on one side and somewhat lower (how much lower is
not indicated) on the other sides. After some of his tulips were stolen, the
defendant rigged a spring gun. One day a neighbor’s peahen mmnmmmm,mua
strayed into the garden. A young man (the plaintiff in the case) tried to
retrieve the bird for its owner, tripped the spring gun, and was badly injured,
The incident occurred during the daytime, and there was no sign warning that
a spring gun had been set.

The case involved two legitimate activities, raising tulips and keeping pea-
hens, that happened to conflict. Different rules of liability would affect differ-
ently the amount of each activity carried on. A rule that the spring-gun owner
was not liable for the injuries inflicted on the plaintiff would promote tulip
raising but impose costs on (and thereby tend to contract) peaken keeping,
for knowing that efforts to retrieve straying fowl from neighbors’ yards might

(1879), quoted in Felix Frankfurter, The Early Writings of 0. W, Holmes, Jr

. . . i .y 44
Harv, H. Rev. 717 (1931). An interesting elaboration of this conception of .&m Wca_wnm&
process is Karl N. Llewellyn, The Common Law Tradition—Deciding Appeals (1960).

30 This approach was taken hy R. H. Coase in discussing En tish nui in -
his landmatk article, The Problem of Social Cost, 3 J. Hﬁm & mnon. uHmHMwMvanmm%mew
has greatly influenced my own thinking, The economic significance of tort uumwammmm has
also been discussed in the context of zutomobile accidents. See Guido Calabresi, The
Costs of Accidents—A Legal and Economic Analysis {1670); Harold Demsetz Hmmr.zm in
%mﬁcaou:m Accidents and Reparations from the Viewpoint of Economics Qmsw 1968)
in Charles D..Onmmoé & Harry Kalven, Jr., Cases and Materials on Torts 870-73 @m.
ed,, 1569) ; Richard A, Posner, Book Review, 37 U. Chi. L. Rev. 636 (1970).

814 Bing. 628, 130 Eng. Rep. 511 (Com. Pl 1828).
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invite serious (and uncompensable) injuries, keepers of peahens would keep
fewer fowl, or invest in additional measures to keep the hirds from straying,
or do both. The opposite rule, one that recognized no privilege ever to use
spring guns in defense of property, would henefit peahen keeping but burden
tulip growing. The wall surrounding the garden had not been effective in
preventing theft. The garden was too far from the defendant’s home for
kim to watch over it himself. Raising the wail or hiring a watchman may
have Ieen prohibitively costly.

Ore would have to know a good deal about tulip growing and peahen keep-
ing, and about the likelihood and character of other trespasses to the garden, in
order to design a rule of liability that maximized the (joint) value of both
activities, net of any protective or other costs (including personal injuries).
And if one wanted a rule that applied to still other crops and straying crea-
tures one wouid have to know a lot more. But what seems reasonably clear
without extended inquiry is that the economically socund rule will be found
somewhere in between the extreme possibilities of making the spring-gun
owner never liable or always liable. At the minimum, someone in the defen-
dant’s position should be required to post notices that anyone entering his
garden might be shot: the cost of doing so would be less than the cost (in
medical expenses, loss of earnings, and suffering) likely to be incurred by
someone who strayed into the garden or an innocent mission, (Of course, a
daring and ingenious thief, alerted by the notices, might be able to avoid or
disarm the spring gun.) It is possible to go further and suggest a plausible rule
that avoids the extremes of blanket prohibition and blanket permission. Given
that the expenses of protecting the defendant’s valuable tulips other than by
a spring gun would probably have been high, that a theft was most likely to
be attempted at night, that domestic animals are usually confined then, and
that people (other than burglars) do not customarily climb walls at night,
the defendant should have been permitted to set a spring gun only at night
and after posting appropriate notification. The actual decision in the case is
consistent with such a rule. The Court of Common Pleas held for the plain-
tiff, stressing the absence of notices and the fact that the incident occurred in
the daytime.

The reader may object that an analysis which focuses exclusively on the
value of the interfering activities is too narrow and in one respect he will be
clearly right: it improperly ignores the costs of administering different rules
of law. A complex rule, one carefully tailored to relevant differences among
the situations to which it might be applied, may do better in terms of max-
imizing the joint value of the interfering activities than a simple and crude
rule yet be inferior because the additional costs of administering the complex
rule exceed the additional value of the activities. The complex rule may re-
quire lengthier (and hence more costly) ltigation or settlement negotiations:
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or it may be more uncertain and the uncertainty may have a dampening
effect on productive activity., Becavse the costs of different types of legal
rule have never (to my knowledge) been seriously studied, it is very difficult
to introduce the element of administrative expense into the economic calcujus
but I assume that judges attempt to do so in a rough way. Qur law is replete
with instances where judges explicitly rejected a more complex in favor of g
simpler rule because the costs of administering the former were thought to
outweigh its benefits. That is what the debate over per se rules in antitrost
law——to take one of many examples—is all ahout.

Even so broadened, our calculus is open to the objection that it is jnsuffi.
ciently rich to provide an unambiguous guide to the maximization of social
welfare, notably because it omits any reference to the effects of different rules
of liability on the distribution of income and wealth. This objection would be
more telling were my purpose here normative analysis. It is not. T argue only
that the kind of simple economic analysis employed in our discussion of the
Bird case, supplemented by consideration of the costs of administering differ-
ent legal rules, will explain, better than alternative approaches, the actual
pattern of decisions dealing with our-subject. Whether the approach in fact
maximizes welfare is neither here nor there.

But I would not like o leave the impression that I believe the income effects
of rules of lability do not play a role in the design of such rules by courts, I
wmmmﬁ.ﬁw@% do. An example will make clear why this is so—and why we can
ignore the point in our discussion of deadly force. Suppose a railroad buys
some land adjacent to a farm and builds a track across it On the first day
that the new line is in operation sparks from the locomotive consume the farm.
er’s crop and it is clear that unless something is done, the crop can never be
grown there again because of the fire hazard. As Professor Coase has shown,
the rule that maximizes the social product of the interfering activities {rail-
roading and cultivation) may be that the railroad is not liable for the damage
caused®? by the sparks.3® This result will strike many readers as “unfais” to
the farmer because his income—depending on alternative uses of the land—
may have been drastically reduced. The objection based on unfairness has
force and is at bottom an economic objection. The protection of property
rights is necessary to induce adequate investment.5 The farmer who has no
assurance of being able to reap where he has sown will sow less than js socially
desirable. The scope of the rights to be protected, the correct balance between
protecting existing property interests and facilitating more productive activi-

32 *#Caused” is used here in an everyday sense that is imprecise; in an economic sense
the damage is caused by both the sparks and the wheat,

38 See R. H. Coase, supra note 30, at 32-33.

34 See Harold Demsetz, Toward a Theory of Property Rights, 57 Am. Fcon, Rev.
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ties that interfere with those interests, of course present difficult questions.
The cost of insurance as a means of reducing uncertainty in the enjoyment of
property rights is among the many factors that must be weighed. But it is at
all events clear that the farmer’s “equities,” as a lawyer would say, cannot be
completely ignored in designing sensible rules of lability,

There is a technique that is available in the legal system for obtaining both
equity and a more narrowly conceived efficiency, in cases where these interests
appear to conflict. Suppose that the joint value of raitroading and cultivation
in our example would be maximized by (a) permitting the railroad to operate
over the new line without restriction and (b) requiring the farmer to plant
a different crop, one more resistant to fire albeit less lucrative. If this is so and
if the costs of bargaining between the railroad and the farmer are high a rule
that makes the railroad liable for all crop damage caused by the sparks will
not maximize the social product, Whether the railroad discontimues the lne
or installs spark arresters or pays periodically for the damage it causes the
farmer’s crop the farmer will have no incentive to plant a fire-resistant crop.
But now suppose the yule is that the railroad must pay the farmer only
{a) the value of the crop initially destroyed plus (b) the diminution in the
value of the land due to inability to plant any but the fire-resistant crop there
henceforth. Then, should the farmer persist in growing inflammable crops, the
railroad would not be liable for their destruction. The rule would both protect
the farmer’s sunk costs and give him an incentive to grow the fire-resistant
crop.

The principle illustrated by this example is applied in many areas of the law
and under many different names (among them “incomplete privilege,” about
which more later), but I am reluctant to explore it further in this paper
because the equity problem has been unimportant in the deadly-force
context. The problem is a serious one only where substantial sunk costs
(such as a farmer’s investment in land that would be much less productive
in any use other than that for which he bought it) would be jeopardized by
a particular rule of liahility, and this has not been a common situation in
cases involving the use of deadly force to defend property.

We need to consider a rule of liability that will have a more general applica-
tion than the rule suggested for Bird v. Holbrook and will he more firmly
grounded in a discussion of the relevant considerations—including the value
of a human life.

Some people express shock at the idea of weighing personal injury and
death in the same balance with purely economic costs and benefits, but it is
done all the time. Individuals who work at hazardous jobs for premium pay
are exchanging safety for other economic goods. And where life is taken or
injury inflicted in an involuntary transaction, such as an automobile accident,
society often attemptis to approximate the loss in monetary terms. It goes
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without saying that the task of approximation is an extremely difficult one,
Some dimensions of the loss—such as the anguish to family and friendg-—
cannot even be approximated by the methods available to the courts and are
therefore usually ignored. But it is out of the question to ban all hazardous
activities on these grounds.

A difficult problem of analysis is created where, as will often be the case
when deadly foree is used to defend property, the person killed or injured is
a criminal. One could argue that burglary and other thefts involving irespass
to land are risky activities and that scmeone who engages in them is no differ-
ent from a man who agrees to drive a dynamite truck for extra pay: he as-
sumes the risk of being killed. Or one could argue that society should place
only a small value on the lives of people who engage in antisocial conduet,
These arguments could be debated endlessly; it is sufficlent to note that they
ignore Important practical considerations, If a burglar is injured, his injuries
will be tended, if need be at the expense of the state; and if he is disabled, he
will not be left to starve. The costs of treating and maintaining him are no
less real costs to society than the costs of treating and maintaining the inno-
cently injured and disabled. The interest in minimizing such costs cannot be
ignored in the design of a proper rule of lability. Furthermore, a rule that
greatly increased the hazards of certain property crimes might disrupt a more
or less carefully calibrated scheme of criminal penalties. One reason for not
punishing all crimes with equal severity is to preserve an incentive for crimi-
nals to commit less serjous in preference to more serious erimes 2 Tf robbery
were punished as severely as murder, there would be fewer robberies but more
occasions on which the robber killed everyone who might be a witness, I the
burglar of an unoccupied building ran the same risk of being killed or maimed
as a burglar of an occupied dwelling, there might be more burglaries of occu-
pied dwellings and hence a greater danger to personal safety than under legal
arrangements that made burglaries of unoccupied buildings safer for burglars.

It does not follow that an appropriate rule of liability would be one under
which a burglar injured by a spring gun set in an unoccupied building could
always recover damages. It is one thing to attempt to graduate penishment in
accordance with the gravity of different crimes and another to adopt policies
that make the punishment, when discounted by the probability of escaping
apprehension, a negligible deterrent. One can imagine situations, for example
the storage of valuable property in a remote location, where the likelihood of
preventing theft or apprehending the thief afterward without using armed
watchmen or spring guns would be so small that even nominally quite severe
criminal penalties would not deter, In cases such as these deadly force may be
an appropriate, because it is the only practical, deterrent.

A mw mgmn George J. Stigler, The Optivsum Enforcement of Laws, 78 J. Pol. .mnoa. 526
1970).
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These observations reinforce the point made earlier in connection with Bird
. Holbrook that neither blanket permission nor blanket prohibition of spring
guns and other methods of using deadly force to protect property interests
is likely to be the rule of ability that minimizes the relevant costs. What is
needed is a standard of reasonableness that permits the courts to weigh such
considerations as the value of the property at stake, its location (which bears
not only on the difficulty of protecting it by other means but also on the likeli-
hood of inmocent trespass), what kind of warning was given, the deadliness of
the device (there is no reason to recognize a privilege to kill when adequate
protection can be assured by a device that only wounds}, the character of the
conflicting activities, the trespasser’s care or negligence, and the cost of avoid-
ing interference by other means (including storing the property elsewhere),
The enumeration of the relevant criteria is simple enough. The real challenge
is to fashion them, on the basis of scanty information, into a rule of liahility
that will maximize the value of the affected activities, subject to the constraint
that any rule chosen be simple enough to be understood by those subject to
the rules and to be applied by courts (our administrative-cost point). T offer
the following as a plausible such rule:

1. Deadly force should not be privileged in situations where the owner of
property has an adequate legal remedy (as in the typical boundary dispute),
or where the threatened property loss is small. In these cases the costs of
protection in human life or limb exceed the value being protected. However,
in the compatation of value, the economic status of the owner should be con-
sidered, since property that would be of no moment to a person of average
means might be extremely valuable to a poor persom,

2. There should be no privilege to set deadly contrivances such as spring
guns in heavily built-up residential and business areas. The protection of prop-
erty by means of alarms, watchmen, or the police should normally be feasible
in such areas and is much to be preferred in view of the undiscriminating
character of the mechanical devices. To be sure, one can imagine cases where
a spring gun might seem an appropriate measure in such areas: an old lady
living alone in a high-crime-rate area; a house full of priceless paintings. But
even in such cases (and note the self-defense element in the first} the dangers
inherent in the use of the device seem inordinate. The old lady might die in
her sleep; her house would be a death trap. A fire might break out in the
house containing the paintings; the firemen would trigger the spring gun.
The likelihood of beneficent, or at least innocent, intrusions—by public offi-
cers, concerned neighbors, mischievous boys, meter readers, and the like—
seeras greatest in a built-up area, the very situation where alternative
protective measures are most likely to be relatively effective at reasonable
cost. In contrast, in remote areas the alternative protective measures are less
feasible and at the same time noncriminal intrusions are less frequent. (To
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be sure, in a remote area the victim is also less likely to receive prompt aid.)

Because the stationing of armed watchmen involves fewer dangers, it need
not be confined to remote locations. The watchman can discriminate between
the harmful and harmless intruder and can usuaily prevent a theft or appre-
hend the thief without actually harming him.

Although the undiscriminating character of the spring gun, as I have indi-
cated, is a matter of legitimate concern, it has at least one redecming grace
One danger of recognizing any privilege to kill is that it may be used as a
shield for unjustified killing. 4 hates B, shoots him, and then claims it was
self-defense. B cannot dispute the point because he is dead. Spring guns are
at least devoid of any personal animus—though so are most watchmen, The
privilege to kill in self-defense is more prone to abuse than a properly limited
privilege to kill in defense of property. The latter privilege is ordinarily
asserted against strangers; it is harder to use against a personal enemy.
(Periods or places where racial or other tensions create a danger that armed
watchmen will kill total strangers merely because they belong to a disliked
group require special rules.) :

3. The privilege to use deadly force in defense of property shouid be for-
feited if the user fails to take reasonable precautions to minimize the danger
of accidental injury both to innocent and to criminal intruders. If theft is
likely only at night the spring gun should rot be set during the day. Signs
should be posted with explicit and credible warnings. The defendant should
be liable if he left his door open or his land unfenced—thereby virtuaily invit-
ing intrusion—or if he declared that he had not set a spring gun when he
had. Lethal calibers, or, in the case of a shotgun, lethal shot, should be
avoided in spring guns or other devices since ordinarily the wounding of an
intruder is adequate to prevent intrusion. A watchman should not be sub-
jected to this requirement, because his personal safety might be endangered.
But he should be required to warn a thief before shooting at him, at least
where the thief is clearly not armed; and, consideration of his own safety
permitting, he should be required to shoot to wound rather than to kil

4. In property not sufficiently enclosed to keep out straying animals, chil-
dren, and youths, the privilege to set spring guns should be limited to the
nighttime,

5. Where the use of deadly force is permissible under the foregoing pre-
cepts:

a. An adult intruder kifled or injured in an attempt to steal or destroy
property should not be permitted to recover damages. This result is appro-
priate in order to prevent serious property losses due to theft in circumstances
where, as discussed earlier, other means of deterrence may he impracticable.

b. An innocent intruder should be denied recovery if carelessness on his
part contributed roaterially to the accident. This nart of the rule ¢ decionad
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to minimize the joint cost {which is another way of saying, maximize the . nize no separate privilege to kill or wound to prevent the commission of hur.
value) of legitimate byt interfering activities by placing responsibility on the . glary or other felonjes where there is no issue of seli-defense. Whether 4
barticipant who could have avoided the interference at least cost. Suppose . Separate privilege in cases of arrest should he recognized is discussed briefly
that a watchman has been stationed, or a Spring gun set, and al] reasonable at a later point. It would appear that the Permissible Scope for using
brecautions observed, A bird watcher comes along, climbs g high fence— . deadly force ig probably narrower in my formulation than it is in the Re.
ignoring a clear Warning notice in plain view—ang triggers the spring gun . statement, despite the draftsmen’s pretense of attaching transcendent value
against which the notice warned; or he ignores the repeated warnings of an . to human life,
armed watchman who reasonably believes that the theft or destruction of I express no view on whether it would be best for legislators to enact a
valuable property is being attempted. One could prevent the accident by rule such as just broposed in a statute, or for trig] judges to embody it ip
forbidding Spring guns and armed watchmen in gJ] circumstances, byt this their jury instructions or for appellate courts to declare it as a rula of the
may be a very costly means of brevention. The method of averting accidents _ conmmon law and thereby reduce the jury’s function in these cases i a
likely to minimize the relevant costs is ane that encourages the intruder to simple mmnﬁms&mm and H.&m-mwmda.zm one. It may be best to Ieave matters
take a few precautions himselt by barring recovery of damages otherwise. very largely in the jurors’ hands with a minimum of guidance, the elements
The reader may question whether jt is realistie tq Suppose that the denial of the rule being simple and commonsensical, But the form of the rule is not
of %Emmmm will deter an intruder not already deterred by fear of cmmnm my concern here. Nor, to repeat an earlier peint, am I concerned with de.-
killed or maimed. Perhaps people do not, in general, take greater precautions fending the rule as socially eptimum. Advocates of strict firearms control have
{other things being equal) against those hazards that ape not compensable, urged that death and maiming from criminal acts would be substantially re-
such as being struck hy lightning, than against thoge that are, It ig hard to duced if police forces were given an effective monopoly of mammﬁgmmm and to
believe they do not, When 4 person takes oyt accident Sm:wmnnm“ he is reduc- them any. rule that permits private individuals to yse deadly force is bound
ing the likelihood not of an accident byt ouly of an uncompensated accident . to strike a discordant note, My own view is that the privilege under discys-
that there ig market for such insurance indicates that Deople are influenced + sion is too circumscribed to be 4 major souree of concern, It relateg only to
by considerations of tompensability as wel] as by fear of injury itself, Rules weapons kept for the Purpose of protecting valuable Property and most
of liability could also influence conduct more subtly, A rule that owners of kN weapons are kept either for criminal burposes or self-defense, Hmé-m_ﬁ.&am
property were strictly liable for any injuries aceruing to intruders might be . £ people do not, as a rule, have guns in their homes to repel theft; they have
taken by the latter to imply that they need not he careful, They might assume = them for self-defense in case they are at home when a burglar or other
that the completeness of the landowner’s Hability would impel him to eljm;. . criminal intrudes, Tf society rejected thig justification for keeping arms and
nate any hazard, Or they might think the rule wag based on 5 finding that enforced jtg decision, the particular problem with which the advocates of
all accidents were caused by the carelessness of landowners rather thanp . strict gun controls are concerned would disappear, even if armed watchmen
of intruders. B and spring guns were still permitted in limited circumstances, Moreover,
6. An accident May occur even though neither the landowner nor the e the appealing slogan “, public monopoly of force” conceals practical difficyl.
intruder was Qméoam@miw careless, The warning sign may have heen sturdily ties. Much of the policing function in thig tountry is performed by the
fixed to the fence byt then stolen before the innocent intryder chanced on a3 private sector—by companies like Pinkerton and Brinks and by countless
the scene. In sych 4 case there is no clegr basis on ecanomic grounds for . . armed watchmen, The creation of a governmenta] monopoly of policing would
preferring one ryle of liability to another, But incline to making the land. ' disrupt an existing mixed public-private pattern that, conceivably, is more
owner Mahle (though, for reasons explained earlier, only to the innocent Tr efficient than a public monopoly would be,
trespasser}. He is in control of the premises and 5o in a better position, in B But, as T have said, I am not concerned with establishing the ultimate
the usual case, to anticipate and avoid contingencies that increase the hazards . (and unreckonable) merits of the proposed rule. What T am concerned with
created by the employment of deadly force. Stateq otherwise, there may A F is whether such a rule, plausibly grounded in economic ¢onsiderations,
be reason to suspect that in mest cases where an accident occurs and the b explains the course of judicial decisions in the areg—tg which T next turn,

intruder was not careless, {he landowner was—though we cannot prove it 80 8ee, eg, George D. Newton & Frankiin . Zimring, Firearms and Vidlence in

The rule I have proposed is intended to exhaust the situations in which . American Life—A Staff Report Submitted to the National Commission o the Causes
deadly force may be used to Prevent an invasion of Property interests, 1 recog- ” and Prevention of Violence (1970).




218 THE JOURNAL 0oF 1aw AND ECONOMICS
I
The decisions in which courts have been asked tg recognize privilege to kil
Or wound to protect property compose g battern that seems broadly con.

OWIIeI’s part of the lake;37 angd they have rejected any privilege to use deadly
force in Support of a legal clajm asserted in a boundary or other Property
dispute’® A dispute differs from theft or vandalism in that there are well

Junctions, bonds, and the like—by which 5 Person can avert losgg gp destrue-
tion of stibstantia] Property values withoyt baving to resort te force, This,
Eﬁ%ﬁmEe would seem to he the explanation of why the courts have held
the poisoning of trespassing animals to be wrongful even when the owner of
the animals was forewarned 39 The victim of the trespass hag adequate
remedies (including the right to impound the animals) tha: do not entajl

the destruction of valuable property. If he had time o warn the animaly’
owner he also had time to obtain temporary injunctive relief and the cost of

amount of foree permissible s, up to a point, proportional to the valye of
the property at stake %

In a number of Cases where a claim of privilege has been rejected, the
defendant exhibited carelessness in his use of deadly force, as by failing to

37 See Colling v. Lefort, 210 So. 2d 895 (La. App. 1968),

3% See, e.g., M'Tlvoy v, Cockran, 2 AKX, Marsh 271 (Ky. 1820); State v, Shilling, 212
SW. 2d 95 (Mo, App, 1948) ; Godwin v, Stanley, 331 SW. 2d 341 (Tex. Civ, App,
1959). As noted earlier wrongful dispossession by a landlord is no longer treated
differently,

9 Johnson v, Patterson, 14 Conn, 1 (184G} ; Bruister V. Haney, 233 Misg, 527, 102
So. 2d 805 (1958),

State v, Beckham, 306 Mo, 566, 257 S5W. 817 {1924); Grigshy v, Qoﬁgmuéomﬁm:
151 Ky. 496, 152 SW. 580 {1913} ; ¢f, State v, Plumlee, 177 1. 687, 149 So, 433 (1933);
State v, Barr, 11 Wash, 481, 39 Pac, 1080 (18953,

41 See Higgenbotham v, State, 237 Miss, 841, 115 So. 2d 407 {1959); Grant v. Hass,
75 SW. 342, 346 (Tex, Civ. App. 1903y,
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give adeguate warning or by using an excessively lethal weapon.*2 In gne
Case the defendant 54w a 13-year gld boy stealing Wwatermelons frop his
watermelon patch, shot tg frighten him-ang hit him 43 Ope defendant set
a spring gun and neglected to hotify an employee, who was killed by it 24 In
one case the coyrt bointed out that the defendant, before setting 4 spring
gun, should have erected a higher fence around hig PToperty to prevent cattle
(and their keepers) from straying on to the Property.** Anoiher defendant
who had get 5 spring gun placed 4 Vague warning on twe pleces of paper—
:bmmmmwocmu don’t go in this patch. Go back out”—and the plaintiff, 4 14.
year-old hoy who testified that he had not seen the notices ang thought hig
family owned the watermelon patch, was serlously wounded when he triggered
the gun 4 [y another cage g policeman wag killed when he tried the door of the
defendant’s store on his nightly rounds to see whether It was locked angd the
door SWung open, triggering g spring gum, The defendant, who knew that the
police tried the door on their rounds, had not told them ahout the spring

have been brivileged to inflict the same IMJury in person, and not otherwige, 18

The reader wil} recall that thig ig how the Privilege to yse deadly mechanica]
devices was stated in section 85 of the Restatemeng of Torts. Such 3 formula.
tion is inconsistent with our rule of liability in two respects. In part 7 of our
rule, we explained why the Privilege to uge deadly force by means of an

2 Wildner v, Gardner, 39 Ga. App. 508, 147 SE. 913 (1929); State V. Bare, spupeg
note 40; Hooker V. Miller, 37 Tows 613 (1873); cf, Starkey v, Umﬁmwosu 92 Colo, 420,
21 P, 2d 1112 (1933),

42 Brown V. gmwn_nmuu 68 N.M. 271, 361 P, 24 152 (1961),

H Weis v, Allen, 147 Ope. 670, 35 B, 2q 478 (1934) : of Phelps v, Hamlett, 207
S.W. wNm (Tex, Civ, App. 1918); Hill v Tualatin >nmmmES 61 QOre, 190, 121 Pac, 901
(1912},

45 wm.n.am V. Taylor, 3 Stew, 482 (Ala. 1831}, But the plaintiff wag held barreq from
fecovering damages by his centributory negligence, See text at note 50, infra.

46 State v, Childers, 133 Okio St, 508, 14 N.E, 24 767 (1938),

47 Pierce v, OcEScuémﬁE. 135 Va. 635, 113 S.E. 686 {1923),

8 E.g, State v. Childers, 133 Ohio St 508, 513, 14 NE. 24 767, 170 (19383, Another
source of confusion in this formulation i that if the defepdarg o0 ' L
able to claim self-defonce cnlil. e .
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and reasonably believe that the intruder was an adult about to steal or
destroy valuable property and that he could not be stopped in any gentler
way. . .

To repeat an earlier point, the task of legal scholarship is to get hehind the
prose of the opinions and when we do this we find much less support for the
“indirectly’’ principle than the Restatement would lead us to believe exists,
The courts have appeared to recognize a broader privilege for the armed
watchman in cireumstances where our rule of Hability would dictate a broader
privilege.#® The relevance of the victim’s conduct is less clear in the cases.
An early case barred recovery on the ground that, although the defendant
was negligent in having set the spring gun, the victim was careless t00.5% In
two more recent cases the victim’s apparent carelessness was not given any
weight. In one the plaintiff climbed a fence and broke two locks to get into
the house where the spring gun was set (his motives in doing so were found
to have been innocent); in the other the plaintiff (again with innocent mo-
tives) climbed over a fence at night into a watermelon patch where the de-
fendant had set a gpring gun.® But perhaps hoth cases should be explained
as resting on the absence of any netice that a spring gun had heen set,

A fairly recent case appears to illustrate part 6 of our rule (although again
the absence of notice may have been a factor in the court’s decision). The
defendant fastened two locks on an unoccupied building in which he had set
a spring gun. Someone broke the Jocks and when the plaintiff, whose motives
were completely innocent, came along the door was unlocked. The court
held the defendant Hahle5?

In the cases thus far discussed a claim of privilege was rejected but it has
been accepted in other cases, An early case refused to declare premises
protected by a spring gun a public nuisance® The court emphasized the
difficulty of protecting valuable property against theft and the absence of
evidence that the owner had deployed the device in a manner likely to injure
innocent passersby. And in several cases involving warehouses, courts have
held that the owner was privileged to kill or wound a burglar by means of
a spring gun,™ or in person.®®

The courts in these cases have seemed to attach great significance to

49 Cf, Savele v. Lirette, 230 So. 2d 392 {La. App. 1969); State v. Beckham, supra
note 40; Grant v. Hass, supre note 41,

80 Bethea v. Taylor, supre note 45,

51 State v. Green, 118 8.C, 279, 110 S.E, 145 (1921); Grant v. Hass, supra note 41,

62 Marquis v, Benfer, 298 SW. 2d 601 (Tex. Civ. App. 1936).

53 State v. Moore, 31 Conn. 479 (1863), But see Simpson v. State, 59 Ala. 1 (1877),

54 Gray v. Combs, 30 Ky. 478 (1832); United States v. Gilliam, 25 Fed. Cas. 152032
(D.C. Crim. Ct. 1882); Scheurman v. Scharfenberg, 163 Ala. 337, 50 So. 335 (1909).

55 People v. Silver, 16 Cal, 2d 714, 108 P. 2d 4 (1940).
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éwmw%mn the theft involved a felony, such as burglary, or a misdemen
which is presumably why the American Law Institute EMm led to reco s.moﬂ
mm.@mﬂmﬁm privilege to use deadly force to prevent certain felonies mmmmomm :
wise to deny that there fs a privilege to use such force in Q&mbwm of E.Mm.-
vwowqu interests, Such an approach is thoroughly unsound. The le mmmm d
nHmmmH.mmmmcm of offenses is not irrelevant to the practical interests sww QEMM
a Eﬁmmmm to use force in defense of property should be concerned: it :
some indication of the gravity of the intruder’s conduct and hence Mum, QM
Bmmmﬂwmm appropriate to deter that conduct. But j¢ should not be controllin
A legislature might classify breaking into a building with intent to steal mm .
vﬁmu%ﬁ regardless of the value of the property mvolved in the theft, sim Hm
In order to shorten the criminal trial by eliminating value of the w,o mwﬁw
stolen as an jssue. It would not follow that the legislature wanted ﬁ% Mn um
the use of deadly force to protect broperty having a negligible value pem
. The notion .& a separate privilege to kill or maim to prevent nmwﬁmm felonies
Is an expression of a peculiarly mechanical jurisprudence. The inquiry is
E.Emm from whether the use of deadly force against an intruder is a u\wo-
mzmﬁ to protect concrete property interests in concrete nwncgmﬂmmnwwlsm.
?mnﬂow& nquiry—to whether the intruder’s conduct has been classified
a o@.».mE way for other purposes—a purely conceptual or legalistic one

As it happens, the latter approach seems more firmly rooted in the ..am-
&Sm&mﬁ than in the cases, where one can find a good deal of support jor
the view that legislative classification of the ntrusion as a burglary is rele-
vant but not controiling’ Such a reading of the cases derives additional
m%@owﬁ. from the frequency with which courts state that the propriety of
employing spring guns or other methods involving deadly force in defense
of property presents an issue of fact rather than of law, that the controllin
mﬁm.mn_m& is one of reasonableness.5” Such an approach precludes anwmanmw
reliance on a particular circumstance, such as whether the intrusion consti-
tuted a felony, as dispositive. More broadly it implies rejection of either
blanket permission or blanket prohibition of the use of deadly force to defend
property—the alternatives that we said earlier could not be squared with
a practical economic approach o the problem. Here, as with the nuisance

5 Allison v. Fiscus, 156 Ohio St. 120 106 N.E
. y Eoo2d 237 (19313 St .
supra note 40; cf. Gray v. Combs, supra note 34, A )3 Suate v, Beckham,

87 Marquis v, Benfer, supra note 52; Allison v. Fiscus ;
Beckhar, supre note 40; Pierce v. Commonweaith, 135 Va. .mw_waﬂmmm umm Mam” wwwnmmoﬂ.
(1923); mSmm. v. Barr, .3%3 note 40; State v, Marfaudille, 48 uﬁmmm. 117 .@M. wmnw 939
38.? Embn_ﬂ V. Wright, 33 N.H. 398 (1873), The test of nmmmoumv_mnmmm is Eu.vm&
routinely in cases mmgw&sm nondeadly devices {such as barbed wire) used to protect
Mﬁmﬁww. See Francis H. Bohlen & John J. Burns, supra note 7, at 528-36, and cases
o - 1t was also the tack taken by the dissenting judge in the Katho case, supra, note




222 THE JOURNAL OF LAW AND ECONOMICS

cases examined by Professor Coase,’® the adoption of a standard of reason-
ableness has apparently implied a judicial commitment to rules of liahility
designed to work an efficlent adjustment between interfering activities.
If we reject the notion of a privilege to kill or maim to prevent burglary
or other felonies as such, where does that leave the privilege to kill or maim
to eifect an arrest? It will be recalled that the original Restatement of Toris
tied these privileges closely together and that the second Restatement sun-
dered the tie without explanation. The attempt to link the privileges was, I
believe, specious; the relevant considerations are different. In the prevention
case, the controlling consideration is (or ought to be) whether the use of
deadly force is proper to protect the interests threatened by the criminal. In
the arrest case, this concern is superseded by another: the danger to personal
safety posed by a criminal in flight. When an officer sees a man fleeing from
the scene of a crime, he will often not know the gravity of the crime, whether
the man is armed, how desperate he is, whether he is likely to attack anyone
who impedes bis flight. These uncertainties argue for a broader privilege to
effect arrest by deadly force than to defend property by such force. It is
one thing for someone to set a spring gun to protect $6 worth of soft drinks,
and another for an officer to gun down a petty thief who refuses to stop
when ordered in circumstances where the officer has reason to believe (and
does believe) that the man is armed and is dangerous, though perhaps not fo
the officer. This is not to say that the killing or wounding of any fleeing
felon should be privileged. Although that is the traditional rule of the English
common law, the ground on which it was originally supported—that all
felonies were capital offenses™®—is obsolete. A number of jurisdictions have
limited the common law rule, as does the American Law Institute’s own Model

Penal Code.®

v

By now it should be apparent that the Restafement of Torfs has another
shortcoming besides those discussed earlier: it eliminates the muances of the
relevant case law and thereby misstates it. This flaw seems attributable
primarily to the form of the Restatement; the Reporter’s earlier article on
deadly force® contained a more discriminating account of the cases. Evidently
the common law does not lend itself to being restated in code form, and on
reflection this is not surprising. Much of the common law has been pre-

58 See R. H. Coase, supra note 30, at 22,

59 See 4 Willlam Blackstone, Commentaries *181, *182,

60 See, eg., Sauls v, Hutte, 304 F. Supp. 124 (E.D. La. 1950); ALI Model Penal
Code (Proposed Official Draft 1962), §§ 3.07(2) (k) (i1}, {4), {5).

81 See supra note 7,
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empted by statute, and those areas not preempted may be precisel
where the flexible and particularistic approach of common law is mor M.mowww
than the simpler categorical approach of legislation, P
To be sure, there has been a certain amount of statutory activity in
area. About half of the states have statutes that bear on the use ow d MW:.
force to defend property; their provisions are summarized in Table 1 Mmmu%
end of H.Em article. The statutes fall into two categories: statutes ﬁgﬁma Wm
the mm.:unm of a spring gun——regardless of cireumstances (although Qmww o
sometimes an exception for nondeadly gopher guns)—a misdemeangr: M M_
mnmﬁﬁ..mm that specify whether it is a defense to a criminal @.dmmo:mo,ﬁ W
homicide that the defendant was attempting to protect property or Sdmm
a felony against property. Some statutes of the second type E.ommMs th
common law privilege, as we have described it; some narrow it- and moBM
have .wm.ma w.ﬁm%wmﬁmm as incorporating rather thap overriding m_m commy
law limitations on the use of deadly force.’? The extent to which th w
.mﬂmEﬁmm would permit a tort suit by a criminal intrader presents an H.Emwmmmﬁm
ing, and so m.wm as I know unresolved, question; but in any event, to the mmw..
WMsMMMMw.nznzzE penalties are enforced, the utility of any tort privilege may
What is interesting in a comparison of the legislative and the judicial re
sponses to the problem of deadly force is the tendency of the former towa m
grosser, and of the laiter toward finer, classifications of the regulated ¢ ;
duct. The economic calculus seems much less clearly at work in the le .Em%m-
product; and one recalls the refusal of Parliament in the first s Mw - un
statufe to carve out an exception for truck farmers, who had a E%@ mow .
?m.m.mmmamﬁ for being permitted to set spring guns,® A comparison of anm-
wcvnnmm and other incentives operating on legislators with those operatin .
judges would show, I believe, that legistators are less likely to be mrmmo% ms
concern with maximizing economic efficiency in the sense in which I HBEM
mm@m .mamw term than judges, and that the difference in the legislative and the
judicial approaches to the problem of deadly force is, therefore, an instance

of a more general phenomenon. But such an is i
: anal
this paper. ysis is beyond the scope of

Vv

The wmmamﬂ will not have failed to notice that my approach and particular
conclusions assume that the dominant purpose of rues of liability is
&,&u:m:m people’s conduct, and in such a way that the value of Fﬁ%mﬁ.ﬁo
mnmﬁﬁ.mm is maximized. Even those who find the analysis plausible Bmw

..m..u. . . m .N u . . - .
aw Mw HO cqm. Oomm }55. Q@H mﬁm.wo q. gmﬁnmmwﬁ MO.wHw 155, 2 12 N vc 8 G927
y . 5 W.o3sz Aw v.
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wish to quarrel with the premise. They may argue that judges do not think
in economic terms. No doubt very few judges would articulate their grounds
of decision in the precize terms used in this paper. But they could easily
hit on the approach intuitively. The adversary process forces them to con-
sider the impact of a ruling on both parties, and therefore on both interfering
activities. The fact that the incomes of parties and other such factors bearing
on their relative deservedness are excluded from the consideration of judge and
jury {(except as bearing on a claim for punitive damages) also helps to keep
the focus on the activities affected by the rule of liability. Such factors are
not excluded from legislative judgments, which is one reason for expecting the
legislative product to be different. What is truly unlikely is that the process of
judicial reasoning is exhausted in the conceptual categories exhibited in
judicial opinions.

One might also question the assumption that the rules of liability prescribed
by the tort law actually affect conduct. As Professor Coase has shown, where
transactions between interfering parties can be effected without cost, the
market will bring about an optimum adjustment between the interfering ac-
tivities regardless of the rule of liability initially prescribed by the law.%* Al-
though the cost of transacting is never zero, Coase’s point has force whenever
it is low. But in the cases that we have been considering the cost of transacting
is normally prohibitive. It is not feasible for the landowner to contract with
the potential trespasser or the potential trespasser with the landowner.
There are exceptions—the reader will recall the case where an employee was
killed by his employer’s spring gun—but they seem rare. As T have mentioned
elsewhere, 5% Coase’s insight, were it taken seriously, might lead to a redefi-
nition of the boundaries of tort law that excluded all sorts of accidents and
injuries incidental to a contractual relationship. Most of the deadly-force
cases, however, would remain inside the tort boundary.

Our basic premise will also be challenged by anyone who believes that the
dominant purpose of the law of torts is to compensate people for wrongs
suffered rather than to shape people’s conduct; the latter is the proper
sphere, it is sometimes argued, for criminal and other regulatory laws. In
support of this argument one might cite the criminal penalties for excessive
use of deadly force. Many of the cases discussed in the preceding part were
in fact criminal cases. (Their inclusion in a discussion of tort law is justified
by the fact that the criminal and tort siandards governing the propriety of
using deadly force to protect property are basically identical.%¢)

Although the issue is too large for adequate discussion here, I will venture

8¢ R H. Coase, supra note 30.
€5 Richard A. Posner, The Federal Trade Commission, 37 U. Chi. L. Rev. 47, 64, n.76

(1969).
68 E g, Redmon v. Caple, 159 S.W, 2d 210 (Tex. Civ. App. 1942).
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Mwmﬁmm%mwmwwwmmmwﬁ a noﬁ@msmwﬂcm mﬁoﬂw of the law of torts has little con-
fen .m o ed for compensation is typically independent of the nature of
ident giving rise to the need. A man killed by lightning suffers th
an_m loss as if Em had been killed by a careless driver, The law of Sﬁm
owoﬂwwawoﬁsﬂ@mmmmcom only where there is “wrongful” conduct, and the nm.:mwmmm
. ulness m.wm not self-evident. One plausible meanin
MMM_NMN%NM m“.zw Mm »ncsawnm that society wishes to deter in owwmwww MMMWmmMM
wo {or more) i i iviti i )
?o.wmmmbm certain sunk costs in owwmnywwmmwmnﬂmwmmmw wawﬂwﬁmnwnmaﬂmnz%, o
“fairness” point}. restment {oor
&owmnmﬁmmm Mﬁ law is concerned, as T would argue, with shaping conduct, it
; not ioilow that we need no other machinery of deterrence, There .M:,
,mm%ﬁ Mmmmos.m for muvwmmﬁmwmnm tort with criminal sanctions in certain mqmmmm
Emwonwwuwmmoﬁ mmrm.w a judgment-proof individual while the threat of ME..
orisonmen Bmmu ms. mﬂ ig E.uﬁ a fully effective deterrent where, for one reason
b anoth s y victims will “B.ﬁ sue at all (burglars and other thieves may
: eluctant HS institute tort suits) and others, who do sue, may he bharred
Mon.ﬂ recovering .mmgmmmm E‘. their own carelessness. Furthermore, where
ortious conduct involves killing or maiming, a tort judgment mow,
touched on carlier, may well undervalue the true social cost of Em“ €0 mwmmﬁowm
hence fail to deter it sufficiently for the future, in which case an mM%M. .y
penal .mmnnmn.un may be appropriate. It does not follow that we sho _m Smn_mr
wx&.smim reliance on criminal sanctions. Considering how oqm_..wﬁ.mc % the
EmSEzo.nm of criminal law enforcement seem at present, we should wgm | mrm
ways of increasing rather than of diminishing the mnowum and effe ﬁ.m o o
tort law in deterring socially harmful behavior, Fveness of
%%ﬁ%ﬁ%@%ﬂﬂaﬁwﬁw NNM Mﬂmmgmw to .»oiw, questions sketched here seems
. O mazims™—the pseudo-logical deduct;
of rules from essentially empty formulas such ag “ ; cm red
to do indirectly what he would be forbidden to Mo Mwwmnwmm\mrww Mww.m.wmﬂgﬁmm
vwovmwg can never outweigh the value of a human life”—thay pla mmu m_nmmﬁ N
role in A.umﬁmmu kinds of legal scholarship. And the present stud e .mm.mm .
good Uo:.;. of departure for investigation of other areas of tort meﬂow. tant
as our mcvwmnﬁ may seem from the dominant concerns of modern wcww I - on
closer examination it is seen to be curiously central. We mentioned in wﬂ%%w
Mw%@mmwwﬂ %w MMMW MMWMMméﬁMS .HmmmMzmsm Mnmmmﬁsm the privilege to mmmgw
. . § mvoxed, and properly so, to solve a diff
problem: the destruction of ﬁmm@mmmmnu - domestic ani v H mﬂ.wﬁ
with a strong affinity to the mmm%u?moammm cases ig Em%wwuw.@wwmw M.mmn.m“mwmm

In Ploof v. Putnam 7 the plaintiff and his family were sailing their boat on

ST 31 VE 471, 71 A. 138 (1908).
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a lake when a storm came up. They moored at a dock .owned by the defen:
dant, The defendant’s employee unmoored their boat, it ran aground, and
several of the occupants were injured-—a sequence the employee should have
anticipated. The court held that the plaintiff’s trespass had been justified by
necessity and that the defendant’s employee had acted wrongfully in casting
him off. Tt could as well have viewed the case as one where deadly force—
which is what the employee used, in effect, in repelling the trespass—was
manifestly unjustified in defense.of a property right. Had the plaintiff’s act
in mooring his hoat to the dock damaged the dock, the defendant could have
obtained damages from the plaintiff.’8 The plaintiff was not a criminal against
whom legal remedies would probably have been unavailing, so there was no
occasion to endanger human safety. .

Just as the Ploof case might have been decided by reference to the limi-
tations on the privilege to use deadly force in defense of property, so Bell v.
Holbrook might conceivably have been decided under the doctrine of neces-
sity. A valuable fowl had strayed into the defendant’s garden and the de-
fendant had no privilege (in the circumstances) to use deadly force to
prevent the plaintiff from recovering it. In Ploof, to be sure, the trespass was
necessary to avert danger to human safety, but the doctrine of necessity has
also heen invoked to excuse trespasses committed solely in order to avert
property losses,”® often in the context of deviations from highways—where
the doctrine (naturally) is called by a different name.™

As noted, the privilege to commit a trespass to avert serious injury to life or
property does not relieve the trespasser from the obligation to pay for the
harm that his trespass infiicts. This principle comports with the economic
objectives that I have argued best explain the course of decisions in these
areas. It not only protects sunk costs but forces the individual contemplating
a trespass to weigh the injury he will cause by committing the trespass against
the injury that would result from refraining and to choose the course that
maximizes the joint value of the interfering activities; we do not want people
trampling on tulips to save peahens if the damage to the tulips would exceed
the value of the peahen. In addition, as Clarence Morris has suggested,™ the
right to recover damages may incline the landowner to cooperate with the
trespasser in situations where cooperation is likely to minimize the secial
costs of the intrusion. When a boat unexpectedly moors at a stranger’s dock

88 Cf, Vincent v. Lake Erie Transp. Co., 109 Minn, 456, 124 N.W, 221 (1910),

89 K.z, Whalley v. Lancashire & VYorkshire R. Co.,, 13 Q.B.D. 131 {(C.A. 1884};
Currie v. Silvernale, 142 Minn, 254, 171 N.W. 782 (1919). (dictum), :

0 See 1 Fowler V, Harper & m..HmEmum James, Jr., supra note 8, at 43-45,
71 Morris on Torts 44-46 (1953),
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in a:storm, the owner of the doek will-have; a: greater incentive to assist with
fresh rope™ if he knows that any injury to the'dock is fully compensable.

An old case where compensation was not allowed, Mouse’s Case,™ is the
ekception that proves the rule. The parties were passengers on 3 ferry that
began to sink in a storm. The defendant cast a valuable chest ,u&osmm,sm to
the plaintiff overboard in order to lighten the craft. The plaintiff sued the
m&mammﬁ for the value of the chest and lost. The court found. that but for
the defendant’s action, the boeat would have sunk: Therefore the mwﬁ.mﬂmmﬁ
wasn’t really responsible for the loss of the chest—it would have been lost
anyway. Moreover, the defendant should be entitled to offset the value of
the plaintiff’s life, which his action was instrumental in saving, against the
value of the plaintiff’s goods. These are good grounds but the ground I
would stress is that the denial of compensation served the same purpose as
the grant of compensation does in the usual necessity ‘case: to encourage the
value-maximizing course of conduct, We do not want each of the passengers
of a sinking ship to hesitate in casting off excess baggage in the mcmm that
another one will act first and save him from tort liability,

As these examples and I hope the whole paper suggest, there are far more
conceptual pigeonholes in the law of torts—the privilege to use deadly force
to protect property, the privilege to use such force to prevent certain crimes
the privilege in cases of arrest, rules about animals,™ the doctrine of umnmm.u
sity, rules governing deviations from highways ento private land, Liability for
engaging in ultrahazardous activities™—than there are useful distinctions.
By utilizing the approach to tort questions sketched here, legal scholarship
has an opportunity to effect a drastic and necessary simplification of doctrine
and to place the analysis of tort law on a more functional basis,

72 Cf. Vincent v. Lake Erie Transp. Co., supra note 68,

7312 Co. Rep. 83, 77 Eng, Rep. 1341 (K.B. 1609).

74 See, e.g., supra note 14,

73 See Restatement of Torts, § 519 (Ametican Law Institute 1634),



TABLE 1

STATUTES REIATING TO UsE oF DEADLY Force IN DEFENSE OF PROPERTY

Spring Guns Specifically

Privilege To Use Deadly Force to Defend Property
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L ]
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[e.e]

Offense and -
State Statute Punishment Statute What Permitted

Alabama

Alaska ’

Arizona Ariz. Rev, Stat. Ann, To protect habitation or property, in
Art. 22, § 13-462 (1936} preventing a felony, but bare fear

insufficient.

Arkansas Ark, Rev, Stat, Ch. 22, To protect habitation or property, in
§ 41-2215; 41-2231-2235 preventing a felony such as rob-
(1947 bery or burglary, but bare fear in-

sufficient,

California Cal. Penal Code, §§ 197, To protect habitation or property .in
198 (Deering 1872, preventing a felony, but bare fear
amended 1963) insufficient.

Colorado Colo. Rev. Stat., Ch, 40, To protect habitation or preperty, in
Art. 2, §§ 40-2-13, 40- preventing a felony such as rob-
2-14 (1963) bery or burglary, but bare fear in-

sufficient. :

Connecticut:

Delaware

District of

Columbia

Florida Fla. Stat, Ann,, Tit. 64, When in a dwelling house, in re-
Ch. 782, § 782.02 (1927, sisting a felony.
revised in 1967)

Georgia Ga. Code Ann., Tit. 26, TFo protect habitation or property,
§ 26-1013 (1933) from serious injury, but only after
gentle measures are used. .
TABLE 1 (Continued)
Spring Guns Specifically
State Offense and Privilege To Use Deadly Force to Defend Property
Statute Punishment Statute What Perret
Hawaii at Permitted
Idaho
Idaho Code, 1 - A .
2010 (1947)§§ 8-4009 To protect hahxtfat:on or property, in
Iino; ii::vf?_n?m% a felony, but bare fear
1ot I Stat. Ann, Ch. 38, for settin i wlieient.
. » Ch. 38, g—a mis- I Stat. Ann., Ch. 38, To prot relli
?gliiif;:gufg-11961} demeanor 8§ 2-8, 7-2, 73 (Smith 01?12? ei? féliﬁl’ﬁf“ e
; ? Hurd, 1961) Doy mecessary to
Indiana J prevent a forcible felony,
Iowa
Tow ;
a Code Ann, Tit. 35, T, protect property in lawful posses-
. § 651.2 (1946) sion, but only resistance sufficient
Kansss Kansas Stat, Ann.. A . . to prevent effense may b
. 4 Art. for setting—a mis- Kansas St Ay be used.
o Giogy | e O gaer R L
g . - .
Kentucky (1963}
Louisiana
La. Rev, Stat., Tit.
Ch, 1, §§ 18-2 C;t(II:S’O) Tob froizgoir%[;erty, lziuf: force must
acle  and  apparent]
D..BCESSary,_a_nd no defense??f homij.,
c:de. results. Also, in preventing a
furgbie feleny; if actor reasonably
believes it necessary to preserve
) own life, deadly force is justified

Maine even though homicide results,

Maryland

Massachusetts .
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"TABLE 1 (Continued)

Privilege To Use Deadly Force to Defend Property

Statute

What Permitt_e& :

Spring Guns Specifically
Offense and
State Statute Puanishment
Michigan Mich. Stat. Ann., Tit. for setting--a mis-
28, Ch. 37, § 28433 demeanor; for
(1962) killing—man-
staughter
Minnesota Minn. Stat. Amn, for setting—a mis-
‘ §8§ 609.665, 609.205 demeanor; for
(1963) killing—2nd degree
: manslaughier
Mississippi - o
Missouri
Mqﬁ_tana
Nebraska,
Nevada Nev. Rev. Stat, Ch. No injury—misde-
22, § 202.250 (3967 meanor; injury-—
1-6 yrs, or fine;
death——murder
" penalty
New-
Hampshire

Miss. Code Ann., Tit. 11,
Ch.-1, § 2218 (1942}

Mo. Stat. Ann., Tit. 38,

§ 559.040 (1949)

Mont. Rev. ‘Code, Tit. 94,
Ch. 25, § 94-2513, 92~
2514 (1947)

Neb. Sess. Laws, 1969

“ch. 233 ’

When in a dwelling house, in re-
sisting a felony.

When in a dwelling house, in re-
sisting a felony. -

To protect habifation or property,
but bare fear insufficient,

No person shall he placed in legal
jeopardy of any kind for protect-
ing, by any means necessary, hime
self, his family, or his real or per-
sonal property. K

0§Z
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TABLE 1 (Continued)
Spring Guns Specifically
. . Offence and Privilege To Use Deadly Force to Defend Property
tafute Punishment Statute What Permitted
New Jersey B
N.J. Stat. Ann., § 2A:113-  To prevent arson or burglary
New Mexico P |
. N. Mex. Stats,, § 40A- To protect i :
- 16t , p property, if necessary.
.-‘ : N.TY_ . Penal Law, Pt. I, To protect property against arson or’
k Slt. C,N'[§§ 335.10,135.20, burglary, but in preventing other
. 25 (. AcKinney's, 1968, criminal - trespass only nendeadly
North amending law of 1965) force may be used. .
Caroling o :
North Dakota N.D. Code, Ann,, Tit. for setting_mis;ie-
12, Pt. 5, Ch. 12-27, meanor, for
88 12-27-26, 12- Lilling—-1st
27.26.1 (1960) degree man-
slaught
Ghio e
Oklahoma Ok, an., Ti ’
. Okla. Stat. Ann., Tit. 21, When in a dweiiing house iﬂ T~
Oregon Ore. Rev, Stat,, Tit, 16, f i i o Ry e (s etiog » felony. |
5 166.3.0 (1;5 5 . 16, or setting—misde- Ore. Rev. Stat.,. Tit. 16, When in a dwelling h i
J meanor § 163,100 (1953) sisting. a felony gor o}:lje,pllf;v;;;
Pennsylvania - felony to property. o
Rhode Island
South 5.C. Code of Laws, Ti i i
) .C. , Tit.  for setting—misde-
Caroling 16, Ch. 4, Art. 5, § 16- meanerg
_ , 143 (1962) '
South Dakota '
Tennessee .
Tenn, Code Ann, Tit. 38. To protect Broperty* in actor’s Iaﬁ-

§ 38-102 (1932)

_ful possession.
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TABLE 1 (Continued)

Spring Guns Specifically o
Privilege To Use Deadly Force to Defend Property e
Offense and
State Statute Punishment Statute What Permitted
Texas _Tex. Penal Code, Tit. 15, In preventing burglary and theit at .
Ch, 12, Art, 1221-1228 night, ard te protect property, but o
(1961) not unless actor fears bodily in-
jury. :
Utah Utah Penal Code, §§ 76- To protect habitation or property, in g
30-8, 76-30-10, 76-30-11, resisting a felony, but bare fear m
76-30-12 (1953} insufficient. -
Vermont m
Virginia ”W
Washington Wash. Rev. Code Ann, No injury—misde- Wash. Rev. Code Ann, When in a dwelling house, in re- .W
Tit, 9, §§ 2.41.180, meanor injury-— Tit. 9, § 9.48.170 {1961} sisting 2 felony. o
941.185 (1961} up to 20 years; =
death—up to 20 W
years g
West Virginia
Wisconsin Wisc, Stat. Ann., Tit. 45, for setting—misde- Wise. Stat. Ann., Tit. 45, May not use deadly force in de- m
§ 041.20 {1958) meanor §8 93949, 94005 (1958) fending property. When the use of »
deadly force to prevent a felony o
results in death, it is manslaughter. m
Wyoming ‘ m
ALI Model § 5.06 (5) Use of device for § 3.06(3)(d) Apgainst dispossession from dwelling w
Penal Code protecting propesty where no claim of right; and to
justifiable if: (a) prevent foreible felony when felon
device not known is using or threatening deadly force
to cause injury, and in actor’s presence, or when use of
{b) ifs use is rea- nondeadly force by actor would
sonable and {(c) its place him in danger.

use is customary
and notice Is given
to-probable
intruders




